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I’: .

:

This appeal is made pursuant to section 19059 of '! ._:'
the Revenue and'Taxatfon  Code from the action of the Franchise ; :_!_’
,Tax Board denying the claims of Estate of Samuel Cohen, Dora S. :, 1:’
Cohen, Administratrix, and Dora S. Cohen for refund of personal :_,,:.
income tax in the amounts of $l,l37.51 ant $654;78 for the
years 1955 and 1956, respectively.

.:I’::,;,;!;.:

., .’ ..,I’.,a* ”
The question presented by th3.i appeal concerns the .’ “I:‘J.‘..~‘~‘:“‘~~

propriety of certain expenses deducted by appellants and dls-'-'.-L::-.'
allowed by respondent. ., ,I. . ‘..‘,, ..‘,

Prior to 1955 the now deceased Mr. Cohen a;dt;;; ,‘:!,:,y
wife, appellant Dora S. Cohen,, resided in Oregon. .,'< ..:,. .:

year they moved to California,, and Mr. Cohen opened an office “’ ‘;‘.,.“,
in San Francisco, ,which he maintained for several months. In ,: ‘L;,
August 1955, he transferred his office to Beverly Hills,
remained there until his death on June 3, i-960.

and ,,:” :..,‘:

:.. ,I / . .
. ‘,..

During the years involved in this. appeal, Mr. Cohen .':.: ::
was an active investor in se.curities, After his death,
delinquent joint returns were filed, reporting income from : 1,
securities amountin@;,to:,$134,872.34 and $47,736,43 for I.955

‘;
s

a n d ,  1956;::  r~spect~v~~~.‘:~,,:Cohen ma%+ained stock accounkL:s ,,‘, c,. ,_‘,.‘. ,. ..,
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with numerous brokers located in Seattle, Portland, San FrancisoOI::‘Y:
Los Angeles, Beverly Hills, New York, ” and Chicago. In addition,‘: I,.‘>
he did business with commercial banks located 9n most of those _, :,,.:~,:,y.
c i t i e s . :;a,,“. ;{:.! :;.’ , ‘L, I),,,!.’ ,.

Prior to moving to California, Mr, Cohen had been ‘.“‘:’ ,:,+: I’
,. t. :. ; ,r

engaged in the purchase and sale of heavy machinery in Oregon. b$’ :
During the years in quest%on he attempted to re-establish that, .!,1.:',.<',:,,
business here in Calffornia,  and purchased business property _,‘.;,:‘.
in Culver City, which he ,antfcipated using as a warehouse for ,-:;‘.;::;

, .,I..,

heavy machinery. He made an attempt to become the majority .;,, ,,.I’
shareholder In a New York corporation, and still held some ,.,
gO,OOO shares of that corporationts stock when he d&ed ‘In 1960, ,‘:~b’

* 1

Mr. Cohen also negotiated to acquire a small electronics co]?-
poration, but abandoned .the idea when he found that he could .,,,
not purchase enough shares to gain control, . 1

In purstit of his various activities, Mr. Cohen ’ ::*
Incurred a number of expenses* In the joint returns which were r
filed, ‘there were deducted expenditures totalling $12,538.64 in ’ ,‘,:.,:
1955, and~$12,091.95  in 1956, Travel expenditures, Including
outlays for hotels, .meals# air transportation, and auto rental .:.’
fees, constituted the largest expense Item. Among other miscel-  ,::‘:
laneous expenditures listed, substantial amounts were attributed
to office rent, telephone and telegraph bills, automobile expense, :!
financial publications, and busine.ss  gifts and entertainment; -.

The tax returns for 1955 and ,a956  filed after the ::’
death of Mr. Cohen were audited by respon8ent.  ‘At the time :

of the audit, some of Mr. Cohen’s cancelled ‘checrks for 1955 ‘1”
were missing, as were all the cancelled checks for 1956.  After “1;;
examining the records which were ava$lable, respondent disallowed.
90 percent of the amounts deducted by Mr. Cohen for each year on. :j::‘:
the ground ,that the claimed expenditures had not been satisfaa- ,,‘,,+J
torily substantiated as ordinary and necegsary business expenpes.,:,:,l~
After a hearing respondent affirmed the proposed additional T..:‘..
assessments it had made, and appellants paid the total amount : ,. $.;J,’
assessed. This appeal Is taken from respondent *s denial of ’ .,‘i; ;l:‘..’
appellants t claims for refund, .:. :

I ? _::-
.’

Appellants were unable to produce any records of ,“’ ?
Mr. Cohen’s expenditures In 1956#  and respondent contends that .(G;;.
his cancelled checks for 1955 are inadequate to substantiate ,\::,.:
the claimed expense deductions for that year because they ‘, ‘Y~.~;
provide no means of attributing the outlays made to specific !,tvL
business transactions, and they fail to distinguish between ,I ‘::,,::‘:
business and .personal  expenditures. Respondent further urges . . ” !frt,
that those expenses which were ‘incurred In connection with ..: 1.: f.i.“::-
Mr. Cohen@s attempt to re-establish his heavy machinery bustiess,, :.,’
in this state are, not, deductible as ordinary and,neoessary.  ~I .3 ‘, ’
bu#ne,srj :‘“expenilqes,‘~:,be,ctause at the t&me, thegt were l.mnq?ed  ,i.-‘ : ,’ * ,, ”_‘.
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Mr. Cohen waej not engaged in the heavy machinery business, but
was merely $nveat$gatfng a prospeot3~e business for future 1

,‘* I.. ,,

operation, 1
e contend that Mr, CohenQ cance%fed  checks “?‘,,
adequate reco%+,ds to substant%ate the expense *,

I? J$sfi and 3.9563, Though  they have failed to ,. :
produce any crance%led  check8 fop iL95&8 ippePlants  urge that the ,a
checks were ava.U.abEe at the time the tax retua?ns were prepared
by Nr. Cohen’s acoountant, and that since Mr, Cohenrs business ‘b’.:..
activities were about the same in l$g&a8 in 3.955, the cancelled ’
checks for 1955 provide a reasonable basis upon which to make an :I ’
approxlmatlon of his 1956 expenses, AppeUants  dlso argue that L
Mr. Cohen’s efforts to. re-establish his heavy machinery  buslness$.,
In Callfovonla did not constitute the stesr,t of a new enterpr%se, :,.:” :
but were rathem? connected with the extenssion  of an existing :?.:’
business, and that any ewenses arising out of those efforts :..i ,‘.
are therefore deduct%b?le  as business expenses, .J ’,, ,, 8.

Se&ion 24343$ subd%vision (ali of t h e  R e v e n u e  a n d  / ’
Taxation Code allows as a deduction all ‘ordinary and necessary ‘,: t
expenses paid OX? incurred duuP%ng tho income year in carrying :I.
on any trade or bu&ne8&” Respondent correatly points out ‘:‘.’
that expenses lnouzz%?ed  zL,n connection with the investigation “& Y
and fomnation of 8 6ew business are not deductzLble under this
section beaause no “trade or bus3.~1~ss’” tias being carried on

.e:

at the time, the expenditures were made, ,’ (See the following
‘j, : .:

‘).
cases interpreting comparable federal legiislat2on= Frank B, ::,I : .’ I,
,Polaohek,  22 T,C, 858;
I the ‘record indicate

2 0  93. ill.,) T h e  f a c t s
n attempted to form, but

dtd’noi engage in a .heay, machineyry bu&.~~ess when he and
*jl(’ (’

Mrs. Cohen moved to C&liforn%a,  and appe,llants have failed to ‘bl :.I.’
prove othexlvjisa  B Xn addition, there ape in the record sa number ‘.I ;
of cancelled ohecks drawn on Oregon ban&e wh$csh indicate that : v
the Oregon business had been Anco~po~ated,  I&r. Cohen signed
those ahecks nAssooiated MacnhStne~ Co,, Eno B B By Samuel H.

:yS’.,“\..,
Cohen o I’

;. ., 6
This til$tates against a concfu~8&on that in Callfornla I,.I’

he was merely aontinuing iti hi8 own, Fight a business which he ?:?‘,
had previously eonduated  88 sn ~~d~v~du~~ in Oregon, *.. I

‘ The expenditures incurrPed  by MYL Cohen in hls attempt’ :
to gain controllteng interests in certa%n oor+poratlons  are not
deductible as ourlleent expenses, They are outlays made In con- I ,,
nectlon with the aaquLsit%on of cap$tal’asaets, and they .
therefore oonstitut



AppeUants  contend that tibout430 percent of the
expenses which YfrO Cohen deducted in his returns for 1955 and
1956 were related to his investment ac&~v$ti@s~ They allege
that’ in order to plrote~e& and manage h.3~ hq$d%ngs, it was
frequently II ~~s~a~ for K!?, Cohen to t avel about to obtalbn
financing, to buy and se%1 stocks or to otherwise do business
with the brokerage houses and banks in wh%ch he maintained
accounts e &n add%tion, a number of these transastz!.ons were
allegedly conducted by mean@ of Long dfstanere telephone oal1&
or by telegram, I .

.‘,I

‘.

33 is we3.S. settled that the management of onets
personal inves
‘trade or busi
[85 L. Ed, 783
denied, 346 UC
Gallois, Cal, St. Bd, of Equal.: J
incurred in eonnect9on with such inves
deductible, ho
Taxation Code, which permits the deduct&on of afS1 ordinary _,
and necessary expenses pa%d for the production or collection ’ L..::::
of Mcome, or for the management> conservation QF maintenance : c.,’
of property held for the production of incomes I .., ”.0 :

It is  true that Nr, Cohen~s cancefled checks  fall - .‘:’ .“‘:T:
short of the desired standards for complete substantiation of ”
alleged exgenditures, fsltr they fas1J, to @stablAsh clearly that ,‘,,: .‘.
such outlays were either ordinary and necessary$ o.r that they t,,, ;:,.,I.’
were proximately related to the management, conservation or .“:,. ,:
maintenance of income-producing property, Respondent concedes, ‘,: ‘:
however, that a portion of the expsnditures  proven by the .: ‘:,’
cancelled checks were properly deducted, @*go8 those amounts

Recognizing that’ ,“someth%ng was
,‘. * ;:;,

expended for office rent,
spent, I’ respondent has applied the rule rqt%erived  from the case

I :,:, *’ ‘.;
‘L,

of Cohan vb Commis,s$oner,  39 F,2d g40p and has allowed 20 per- ,‘a a ‘A
eenmthe deductions alaimed for eaah of the years IL.955  and ‘I, ,;‘??:
19% 0 .I ,:.*.. . . .:,

Items which may be deducted by a person managing
income producing property include,

; ,f.:,i’.
3.n addition to office rent8 ‘: .;,

the costs of investment counseLP. telephone and telegraph, ,‘.
‘postage, office supplies, tr%ps to,look after investment ‘3 ri :

.t’
from brokeleage sf%%c?es, and similar’ . iv.'.

IL Code, t%t, 18, peg, ~7252, s u b d ,
T,C, Nemo., Dkt, No, 52539, JIec, 27, ,’

B 57g0 s%r’Pd on dtherrp grounds8 141 B.2d “-I
I

of Mr o Cohen@ s ~‘+’ $ a-:
&es and ..: :,
,taaabt :’ ‘.

.
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Mr. Cohen woujld have found 3.t necessary to ltncur deductible ” I,’ :.I. 5.
expenditures in excess of the amounts a%%owed by respondent.. ‘.I,‘, : ;‘<.!:
He was not a mere pass%ve investor, but appears to have Y.
actl,vely partieip ted in the managemenb and maintenance of ‘. ‘. 2’ .:,
his investments, The cancelSled checks’ folr abg55 whl$ch are in .(.,,..‘.
the record prove that the amounts evidenced by those oheoks ‘: ‘:I
were, in fact, spent, They also ppov$de ubs~  with a means of ” t ‘:‘( 1
approximating Pk. Cohen93 expend$tu3323 fop 8 Par purposecs ’ .i.
during 1956, even thsugh the cance$led &mda for that year Us
are now missing. .‘a’ (..,

..i’..

We be%Sevs  this Rs a proper case for appli.cat,%on by :;;;(” .‘(,,
us’ of the so-calfed %ohan su%e 09’ Naking what appeaz33 to u8
to be a more reasonable elatlilmate,  iti v&ew of al% the facts of ‘.!‘;;i!
the case and the evidense which ii% befo%s Q
appeUal%ts aJ?e entitled to dedaact

we, conclude that .;::1;. :..
ens88 .::. :‘$

clatied. I an 43-l %r ~~~~~~  tax m2t ag56.:.: :. :

the board
therefor,

PuHpsuant to the
on fi%e %Q. t3Kt.s

RDER ‘..,.., ; I
---- : .’

views ex-pse’ssed in the opinion of
’ ; :;.‘,.

proceeding, and good cause appearlng i”::::, ,,;.(~(,.’ .”
.‘. ‘, ”

:: ; “: (.,, L’4.;., .;,
XT 323 l32XEBY BRDEmD, ADJ’UDGED AND DECREED, pursuant. Y,‘,.~r,,:  ,,‘:

to sectSlon 19060 of the Reventae and Taxation Code, that the ‘..i::i’$:
action of the Franchise Tax Board denying the claims of Estate’ .‘:‘I
of Samuel Cohen, Dora S, Cohen3 6b nistratrix, and Dora S, ./:.: I.’
Cohen for refund of pemoaa.X fncsme tax %n the amounts of ,‘. *.
$1~37,551  and $69~~8 for the ysasrsJ ~$55 and 8956, respec- ,I” .‘i. ’
tively, be ax&the same fs hessb$ msdff$ed in accordance with I

.’

this
Equal

Chairman .‘.i :

M e m b e r  .


